

IN THE UNITED STATES COURT OF FEDERAL CLAIMS

___________________________________________











)


HAMILTON SECURITIES ADVISORY 


)

SERVICES, INC.





)


)

Plaintiff,


)
CASE NO. 98-169 C


)

v.







)
(JUDGE HORN)


)

UNITED STATES OF AMERICA,



)


)

Defendant.


) 

__________________________________________ )

PLAINTIFF’S REPLY TO DEFENDANT’S COUNTERCLAIM

Plaintiff, Hamilton Securities Advisory Services, Inc. ("HSAS"), replies to Defendant’s Counterclaim as follows.  The paragraphs are numbered to correspond to the paragraph numbers set forth in Defendant’s Counterclaim.

26. Paragraph 26 of the Counterclaim states a legal conclusion as to which no reply is required.

27. Plaintiff admits the allegation in Paragraph 27 of the Counterclaim.

28. Plaintiff admits the allegations in Paragraph 28 of the Counterclaim.

29. Plaintiff admits that HUD contracted with Hamilton Securities Group, Inc. (“HSG”) and Hamilton Securities Advisory Services, Inc. (“HSAS”) but denies that Hamilton Securities Advisory Services, Inc. is the successor-in-interest to Hamilton Securities Group, Inc.  Plaintiff lacks sufficient knowledge or information to form a belief as to the truth of the allegation in the first sentence of Paragraph 29 of the Counterclaim as to the purpose for which HUD contracted with Hamilton and so denies that allegation.  HSAS denies that contract number DU100C000018161 (the “18161 Contract”) was awarded to both HSG and HSAS.  Plaintiff avers that the 18161 Contract was awarded only to HSG, but it will not contest at the present time the validity of the “change of name” modification pursuant to which the 18161 Contract was transferred to HSAS. Plaintiff admits the remaining allegations of Paragraph 29 of the Counterclaim.

30. Plaintiff admits the allegations of the first sentence of Paragraph 30 of the Counterclaim.  Plaintiff denies the allegations of the second sentence, except that it admits that, for the West of Mississippi Sale under Task Order No. 7 to Contract 18161, Hamilton was tasked to “conduct all phases of the auction with responsibility for the necessary personnel, equipment, service and supplies.”  Plaintiff denies the allegations of the second sentence insofar as they relate to the North Central Sale under Task Order No. 1 to Contract 18505.  Plaintiff avers that, under Task Order 1 to Contract 18505, Hamilton was responsible only for the particular tasks set forth in paragraph no. 6 of the “Specific Tasks” section of the Task Order and as ordered by HUD, which included “run[ning] the optimization model in accordance with the design approved by HUD; deliver[ing] results to transaction financial advisor.”  Task Order No. 1 page 6, ¶ 6.2. Plaintiff further avers that other HUD contractors – the “Loan Sales Team (the financial advisors and due diligence contractors)” -- had responsibility for other phases and aspects of the North Central auction.  Task Order No. 1, page 3.

31. Plaintiff admits the allegations of Paragraph 31 of the Counterclaim.

32. Plaintiff denies the allegations of the first sentence of Paragraph 32 of the Counterclaim and incorporates by reference the denials and averments set forth in Paragraph 30 above.  In addition, Plaintiff avers that HUD was responsible for determining which bids were winning bids in the West of Mississippi and North Central auctions.  Plaintiff denies the allegations of the second sentence of Paragraph 32 of the Counterclaim, and it avers that neither the 18161 contract nor the 18505 contract required Hamilton to identify the group of bids that would produce the maximum sale proceeds to HUD.  Plaintiff also avers that it did not guarantee, and had no obligation to guarantee, that HUD actually received maximum revenues from the West of Mississippi or North Central auctions.  Plaintiff further avers that its responsibility was to provide HUD the list of bids identified through the application of the Optimization Model in each auction.

33. Plaintiff denies the allegations of Paragraph 33 of the Counterclaim.  Plaintiff avers as follows:  Hamilton’s subcontractor, Bell Laboratories/Lucent Technologies, Inc. (“Lucent”), developed an Optimization Model for use on certain HUD auctions.  Lucent first developed the Optimization Model under subcontract with Hamilton in connection with the so-called Southeast auction.  The floor feature was first developed for use in the so-called National Performing auction. Hamilton did not guarantee, nor was it required to guarantee, that the Optimization Model would identify the group of bids that would provide the maximum sales proceeds to HUD.

34. Plaintiff admits that Hamilton was responsible for the running of the Optimization Model for the West of Mississippi and North Central sales and that it subcontracted the running of the Optimization Model for those two sales to Lucent. Hamilton denies that it was responsible for designing the Optimization Model in connection with the West of Mississippi or North Central Sale.

35. Plaintiff denies the allegations of Paragraph 35 of the Counterclaim.

36. Plaintiff admits that, with regard to the West of Mississippi and North Central sales, the Optimization Model treated the floors designated by bidders as though they referred to the minimum amount of revenue rather than the minimum unpaid principal balance of mortgages bid upon.  Plaintiff denies the remaining allegations of Paragraph 36 of the Counterclaim.

37. Plaintiff denies the allegations of Paragraph 37 of the Counterclaim.  Plaintiff avers that all bids selected in the West of Mississippi and North Central sales met applicable criteria.

38. Plaintiff denies the allegations of Paragraph 38 of  the Counterclaim. Plaintiff avers that, because the Optimization Model used a floor based on minimum revenue in the West of Mississippi and North Central Sales, it identified a set of optimal bids that included some bids that would not have been included and, in each of the two sales, excluded one bidder whose bids would have been included, had the Optimization Model used a UPB-based floor. 

39. Plaintiff denies the allegations of Paragraph 39 of the Counterclaim.  Plaintiff avers that, if the floor discrepancy had not existed, and assuming all accepted bids had gone to closing and other variables were construed in HUD’s favor, HUD might have collected additional revenues on the West of Mississippi  and North Central sales.  Plaintiff will put Defendant to its proof on the amount of additional revenues HUD might have collected under these assumptions.

40. Paragraph 40 of the Counterclaim states a legal conclusion as to which no reply is required, but, to the extent a reply is necessary, Plaintiff denies the allegations of Paragraph 40 of the Counterclaim.

41. Plaintiff lacks sufficient knowledge or information to form a belief as to the truth of the allegations of Paragraph 41 of the Counterclaim and so denies them.

42. Plaintiff denies the allegations of Paragraph 42 of the Counterclaim except that it admits it notified HUD of the discrepancy in the running of the floor feature during the week of December 2, 1996.  Plaintiff lacks sufficient knowledge or information to form a belief as to the truth of the allegation that the contracting officer remained unaware of the discrepancy and so denies it.

43. Plaintiff denies the allegations of Paragraph 43 of the Counterclaim, except it admits it provided a report to HUD on December 20, 1996.  The report constitutes the best evidence of its contents.  Plaintiff avers that it also issued a preliminary report to HUD on December 4, 1996.

44. Plaintiff denies the allegations of Paragraph 44 of the Counterclaim.  Plaintiff lacks sufficient knowledge or information to form a belief as to the truth of the allegation that the Government has not completed its analysis of the amount of damages suffered and so denies that allegation.

45. Plaintiff admits the allegations of Paragraph 45 of the Counterclaim.

46. Paragraph 46 of the Counterclaim sets forth legal conclusions as to which no answer is required.  To the extent an answer is required, Plaintiff denies the allegations of this paragraph of the Counterclaim.

First Defense

The Counterclaim fails to state a claim upon which relief may be granted.

Second Defense

The breach of contract claim is barred by HUD’s final acceptance of the services provided in connection with the West of Mississippi and North Central sales under the 18161 and 18505 contracts.

Third Defense

The breach of contract claim is barred because the 18161 and 18505 Contracts contain remedy-granting provisions that provide only for equitable adjustment of price, and not breach damages, in the event of defective services.  Both contracts contained the Inspection of Services – Fixed Price (Feb 1992) Clause that provided in pertinent part as follows:

If any of the services do not conform with contract requirements, the Government may require the Contractor to perform the services again in conformity with contract requirements, at no increase in contract amount.  When the defects in services cannot be corrected by reperformance, the Government may (1) require the Contractor to take necessary action to ensure that future performance conforms to contract requirements and (2) reduce the contract price to reflect the reduced value of the services performed.

FAR 52.246-70 (emphasis added).  Defects in services are remediable under this clause and are not remediable as breaches.

Fourth Defense

HUD has waived its breach of contract claim.

Fifth Defense

The breach of contract claim is barred by the doctrine of laches.

Sixth Defense

Hamilton did not breach Contract 18161 or Contract 18505.

WHEREFORE, Plaintiff prays that this Court enter judgment in its favor and against the United States on the Defendant’s Counterclaim; that the Court award Hamilton its costs; and that the Court award such other and further relief as it may deem appropriate in the interests of justice.

Respectfully submitted,

_________________


Claude P. Goddard, Jr.

Dated





Wickwire Gavin, P.C.

International Gateway, Suite 700

8100 Boone Blvd.

Vienna, VA  22182-7732

Telephone: (703) 790-8750

Fax: (703) 448-1767

Attorney for Plaintiff

OF COUNSEL:

Michael J. McManus

Drinker, Biddle & Reath LLP

901 15th Street, N.W.

Suite 900

Washington, DC  20005

Telephone: (202) 842-8830

Fax: (202) 842-8465

Certificate of Service


The undersigned certifies under penalty of perjury that he caused a copy of the foregoing Reply to Defendant’s Counterclaim to be served on the following government counsel by first class mail on June 14, 1999:




David J. Gottesman




Attorney 




Commercial Litigation Branch




Civil Division




United States Department of Justice




Washington, D.C.  20005




Attn:   Classification Unit





8th Floor, L Street Building
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Claude P. Goddard, Jr.
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